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Vv FINANCIAL DESPERATION

Soft tissue injuries recovery can have long-term necessity

t’s a concern about
l how to afford the on-
going expense of
medical care that brings
most injured victims to

me.

They are continuing to

fork out several hundred
dollars per month for ther-
apies and there is no end
in sight.

The insurance compa-
ny often funds some, but
not all therapy early on af-

ter a crash.

They will regularly re-
fuse to consider a settle-
ment that includes fund-
ing for therapy indefinite-
ly into the future.

The standard low-ball
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offer of $6,500.00 com-
pensation for “pain and
suffering” for soft tissue
injuries, which is often 10
cents on the dollar when
compared to “fair;” is sup-
posed to compensate for a
reduced quality of life, not
to go to paying for medi-
cal treatment.

Even if that money is
used to pay for ongoing
care, it will run out in less
than a year.

I'am consulted out of
financial desperation.

These people regular-
ly tell me that they would
have accepted the low-
ball pain and suffering of-
fers if only the insurance
company had been fair
about covering their med-
ical care needs.

A big part of my job
is gathering evidence to
support an award or set-
tlement of my client’s fu-
ture care needs, referred
to as a “cost of future care
award.”

Getting reimburse-
ment for past care is easy.

The insurance com-
pany rarely bats and eye
about reimbursing any
and all medical care an in-
jured victim has already
paid for.

The law says that the
goal of a cost of future
care award is to put the in-
jured victim in the posi-
tion he or she would have
been in had the injury not
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been sustained.

In theory, therefore, a
claim for the cost of future
care is a claim for the dol-
lars an injured victim may
reasonably be expected to
spend getting to the posi-
tion he or she would have
been in had the injury not
been sustained, the “origi-
nal position.”

Obviously, though, a
victim of soft tissue inju-
ries who will never fully
recover can never be put
back in that original po-
sition. In those circum-
stances, the law says that
“Money is a barren sub-
stitute for health and per-
sonal happiness, but to the
extent within reason that
money can be used to sus-
tain or improve the men-
tal or physical health of
the injured person it may
properly form part of a
claim”.

Quoting from a very
recent decision of our
court, the award is “based
on what is reasonably
necessary on the medi-
cal evidence to promote
the mental and physical
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Spring street sweeping underway

The District of West
Kelowna has begun street
sweeping in the commun-

1ty.

The sweeping has
started in neighbourhoods
within West Kelowna that
are at lower elevations and
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health of the plaintiff.”

These legal princi-
ples are very different
from the criteria the insur-
ance company likes to use
when “playing doctor”
and deciding what treat-
ment they will provide
funding for.

To the insurance com-
pany, if a therapy is be-
ing used “only” to man-
age pain and is no lon-
ger bringing about overall
healing because of a pla-
teau in recovery, it is not
worthy of being funded.

Even if it is no longer
bringing about healing,
the court will force the in-
surance company to pay
for that ongoing care if
the medical opinions are
that a therapy will allevi-
ate pain, allowing the in-
jured victim to function at
the highest capacity pos-
sible.

A recent example
of that is Jorgensen v.
Coonce, a Feb. 1, 2013,
decision of our Supreme
Court where weekly mas-
sage therapy at $90 per
visit was funded for an
approximately 6 1/2 year
future term.

By the way, you can
find the Jorgensen de-
cision and others on the
British Columbia Su-
preme Court website:
http://www.courts.gov.
be.ca/.

What does it take to

will eventually work up-
wards.

Signage will be placed
in neighbourhoods indi-
cating when sweeping is
anticipated to begin and
while street sweeping is
underway.

Residents are  re-
minded to help the dis-
trict by keeping roadways
clear of parked vehicles
and any other obstructions
during these times.

They’re also asked to
ensure household recyc-

help the medical team,
and the court, understand
that ongoing therapies are
actually necessary to alle-
viate your pain and help
with your functioning?

I recommend experi-
menting with the frequen-
cy of care. After you have
reached a plateau in your
recovery, try weaning
yourself off the ongoing
weekly or bi-weekly care
program.

Give it areally good
try, recording in your
journal how the reduc-
tion of care impacts your
symptom level, your abil-
ity to function at work and
the quality of your life
outside of work.

It is only by experi-
menting with a reduction
and removal of the care
that you can prove how
necessary that ongoing
care might be.

Alternatively, you will
achieve the very best re-
sult of discovering that
your body can adjustto a
removal of that expensive,
ongoing care.

This column is intend-
ed to provide general in-
Jformation about injury
claims. It is not a substi-
tute for retaining a lawyer
to provide legal advice
specifically pertaining to
your case. Paul Hergott is
a lawyer at Hergott Law
in West Kelowna.

paul@hlaw.ca

ling and waste loads are
secure to help keep streets

clear of debris.

Sweeping is  an-
ticipated to take ap-
proximately three months
to complete.

This is the first year
the district is responsible
for street sweeping servi-
ces.

For more information,
contact 778-797-2225 or
email roads@districtof-
westkelowna.ca.
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