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Vv PERSONAL INJURY

Court ordered award not a ‘win’ 1f 1t doesn’t beat formal offer

recent court deci-
sion illustrates the
risk that a trial rep-

resents, particularly a jury
trial, and the powerful in-

Court of Appeal that was

released March 10, 2014.

The Plaintiff, Mr.
Wafler, had been injured
in a rear-ender crash. Ap-

centive that something proximately three years
called a “formal offer” after the crash ICBC of-
can be to settle a case in- fered to pay $60,000
stead of going to trial. to settle his case. Ap-
Itis a decision of our proximately a year and a

half later, they offered a
bit more—$72,346. Ap-
proximately two months
before the February
2012 trial, ICBC made
their last, best offer of
$222,346.

At the end of the two
week trial, the jury award-
ed $53,111.

Settlement offers
cannot be shared dur-
ing a trial. After the judg-
ment has been ren-
dered, though, offers that
are what we refer to as
“formal” offers can be
brought to the court’s
attention when dealing
with “costs.”

The Central Okanagan Hospice Association
tips our ‘top hat’to all who supported our
6th Annual Swinging with the Stars’ March 1, 2014.

A standing ovation to our 2014 Presenting Sponsor: Bayshore Home Health

Over $218,000 Raised in Revenue!!!
Most Pledges Raised Winner: Julie and Wolf Krieg with Campaign Manager,
Jane Hoffman

Audience Choice Winner: Lonni Van Diest and Carley Bailey
Judges Choice Winner: Marion Henselwood and Chisa Glendenning

Premier Sponsors:
Avalon Event Rentals

Bell Media: EZ ROCK 101.5, 1150 AM, Sunfm 99.9
Delta Grand Okanagan Resort

Bylands Garden Centre

Dignity Memorial

Edge Digital Media Production

Europa Salon and Spa

Great West Life

Kelowna Mercedes-Benz

Quantum Graphics & Consulting Ltd.

Soul Inspirations Photography

Total E-Clips Salon and Day Spa

Two Left Feet Shoe Co.

Thank You Sponsors:

“Andy and Tj in the Morning” EZ ROCK 101.5
Aveda

Avalon Event Rentals

CHBC

Calowna Costume

Claremar Community Enterprises
CoCo Boutique

Creative Spaces

CupCasions

Discover Wines

DJ Backmix - Larry Gray

Dockside Marine Center
Fabricland

Grant Thornton

Knight's Fine Chocolate

Lake City Casino

La-Z-Boy Furniture Galleries
Motion Works Studio — NIA Fitness
On the Spot Photo Booth

Ramco Floor and Tile

Rocky Mountain Chocolate Factory
Royal Bank of Canada

Sarah’s Sweets

Scotiabank Group

Speedpro Signs

The Capital News

The Daily Courier

Ten Fashions Bridal Boutique & Special Occasions
TTM Events

The Fraser Patridge Group

The Trophy Den

Photo credit to Kylie Denison, Soul Inspirations Photography

UPS Store — Dilworth
Valley First

A Final Bow and special thanks to our
Swinging with the Stars 2014 Dancing Celebs:
Dr. Christian Brix & Jessica Turanec

Marion Henselwood

Julie & Wolf Krieg

Jenn Taylor

Lonni Van Diest

Loyal Wooldridge & lan Roth

Our Professional Dance Instructors:
Carley Bailey; Canadian School of Ballet
Chisa Glendenning; Canadian School of Ballet
Diane Pratt
Samantha Sambrielaz & Jaime Cuberos;

Latinesque Ballroom & Latin Dance Studio
Melodie Sharma; Kelowna Dance & Performing Arts
Chris Thorburn; Kelowna Ballroom

Our Judges:
George Cwiklewski
Anna Jacyszyn
Toby Tannas

Our Professional Showcase Performers:
Company B Dance Troupe,
Canadian School of Ballet
Luke Downie & Katerina Sawatsky,
Kelowna Ballroom
Limelight Company Dancers,
Kelowna Dance and Performing Arts

Our Campaign Managers:

Alissa Bakker — Team Van Diest

Laurel D’Andrea — Team Henselwood

Jane Hoffman — Team Krieg

Steve Taylor — Team Taylor

Jessica Turanec — Team Brix/Turanec

Jamilia Van Steinburg — Team Wooldridge/Roth

Committee Members:

Judy Abel, Ashley Dumas, Larry Gray, Sheri Hannah,
Bruce Innes, Kathy Krasnov, Deb Ledwon,

Judy Riddell, Rose Sexsmith, Chris Smith,

Ryan Tebbutt, Jan Woolsey

We thank everyone who made a pledge, guests in attendance, COHA staff , Board of Directors,
and evening volunteers for your continued support of this event. See you next year!

COHA‘@

CENTRAL OKANAGAN
HOSPICE ASSOCIATION

“Costs” is a legal term
that means money the
“winning” party is paid as
compensation for the ex-
pense of a lawsuit. Law-
suits can be very expen-
sive. In a personal injury
case, the most expen-
sive part of running a trial
is often the tens of thou-
sands of dollars that can
be spent by both sides
bringing highly paid med-
ical and other specialists
to court to testify.

In circumstances
where liability (fault) is
agreed, a “win” in a per-
sonal injury case is any
award of compensa-
tion for injuries and loss-
es, however small. Unless
there is a “formal offer”
to upset the apple cart, the
injured victim is award-
ed costs.

In order to encour-
age more cases to set-
tle, we came up with for-
mal offers. A formal of-
fer is simply one that uses
particular wording that
makes it clear that it can
be used against you af-
ter a trial when it comes
to costs.

For costs purposes, a
court ordered compensa-
tion award is not a “win”’
if it doesn’t beat a formal
offer.

Not only is it not a
win, it can be a financially
devastating loss.

After the Court ren-
ders it’s decision, the
ICBC lawyer quite rea-
sonably asks the court to
hold you financially ac-
countable for continu-
ing with a lawsuit that
should have been settled
if the amount awarded is
less than or equal to a for-
mal offer.

That accountabil-
ity will most certainly in-
clude a lack of reimburse-
ment for the thousands or
tens of thousands of dol-

ACHIEVING
JUSTICE

Hergott

lars your lawyer has spent
running the trial, which
you have to pay as “dis-
bursements” as part of
your lawyer’s bill.

Adding insult to in-
jury, it might also in-
clude having to reimburse
ICBC for the disburse-
ments as well as a portion
of the lawyer fees they
have paid to defend your
case in the time period af-
ter the formal offer was
made.

After the dust settles,
you can end up not receiv-
ing any financial com-
pensation for your injury.
More likely, you will end
up owing money.

Fortunately, the court
has discretion about the
consequences it imposes.

The court careful-
ly considers a number of
factors, the most import-
ant being how reasonable
it was for you to reject
ICBC'’s offers.

In the Wafler case, the
jury result came as a sur-
prise to everyone.

The judge found that
it had been reasonable
for Mr. Wafler to have
expected an award sub-
stantially higher than the
$222,346.00 that ICBC
had offered and so it had
been reasonable for him
to reject that offer and
proceed to trial.

Another factor is the
recognition that a loss
for ICBC represents no-
where near the finan-
cial devastation of a loss
for an individual person.
ICBC is a mammoth in-

V¥ SPRING BREAK

Camps at YMCAS Silver Lake

Kids, don’t miss the opportunity
to spend part of your spring break in a
unique winter wonderland.

“Winter at Silver Lake Camp is an
amazing experience for a child,” said
Nina Simpson, YMCA Camp Director.

“We hope every child can experience
both a winter and summer camp, because
the variety of diverse activities they can
participate in both seasons.

“We’ve have so much snow at camp
right now and the campers are guaran-
teed to have a blast, make new friends
and take part in outdoor activities they
might typically not have exposure to.”

Parents can choose from two or five
night winter camps between March 23
and 28 for their children ages 9 to 12.

Winter adventures include playing

surance company while
Mr. Wafler lives on a dis-
ability pension, had to sell
many of his possessions,
and had been evicted
from his home because of
his inability to pay rent.

The Judge decided
that he would require Mr.
Wafler to pay his own dis-
bursements, but did not
require him to pay any of
ICBC'’s expenses.

Even with that
“mercy” extended, Mr.
Wafler will likely end up
owing money after the
dust settles.

The case went to the
Court of Appeal because
Mr. Wafler appealed what
his lawyer argued was a
perverse jury verdict.

That appeal failed,
the Court of Appeal find-
ing that there was at least
some evidence to support
the verdict, even though
the bulk of the evidence
did not.

In British Columbia,
we don’t get to ask mem-
bers of a jury their rea-
sons for rendering a ver-
dict to enable us to iden-
tify errors in judgment or
understanding of the evi-
dence or law. As a result,
overturning a jury verdict
is very difficult.

Fortunately, ICBC’s
cross appeal on the issue
of costs also failed,
though the end result to
Mr. Wafler wouldn’t have
made any difference, I ex-
pect.

To a disability pen-
sion earner without assets,
barely making it by, a big
debt isn’t much different
from a small one.

This is intended as
general information and
is not a substitute for
retaining a lawyer. Paul
Hergott is a lawyer at
Hergott Law in West Ke-
lowna.

paul@hlaw.ca

broom ball, snowshoeing, toboggan-
ing, geocaching, snow fort building, arts,

drama, games and so much more.

Both the YMCA and Silver Lake For-
est Education Society believe that every
child should have a chance to experience
camp and that no one should be left out.

For anyone whose financial circum-
stances would otherwise prevent them

from affording a camp opportunity,

please contact the YMCA of Okanagan
to find out about the Y’s financial assist-
ance program.

For more information on camp, to
register or apply for financial assistance,
please visit Silver Lake Camp’s Spring
Break Camps page on the website www.
ymcaokanagan.ca or call the Kelowna
Family Y at 250-491-9622.



