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Earn Extra
Money the
Whole Year

Through!
.. .delivering the

Okanagan’s best read newspaper,

250-763-7575

YOU can do it!

bOYs! girls! adUlTs!
Ages 9 to senior

Part-time work may be available in your own
neighbourhood, 3 times per week.

Call today for a list of available routes or to
put your name on file for your area.

• NO early morning deliveries
• NO weekend deliveries

NEWS

DONATION…
Ken Bessasson, with 

Okanagan Kids Care, 
presents local food 

bank executive 
director Lenetta Parry 
with three cheques—

one for Kelowna, 
Westside and Lake  

Country food
banks each worth 

$1,000. The Okanagan 
Kids Care Fund 

Society  is operat-
ed as a public service 
by local radio stations  

Q103.1 and Power 104 
along with  area TD 
Canada Trust Bank 

branches.
CONTRIBUTED  

Iam about to 
share something 
I recently learn-

ed about impaired 
driving laws.

I feel the need to 
start with an explan-
ation of why a law-
yer who has been in 
practice for close to 
20 years could pos-
sibly be so out of touch.  

I would hate for my legal repu-
tation to be tarnished by my very 
public admission of ignorance.

There is a common misper-
ception that a law school graduate 
knows “the law.”

More accurately, law school 
teaches us tools about how to under-
stand and interpret the law.  

There is a 10 week course that 
we all must pass after law school, 
and before practicing as a lawyer, 
part of “articling,” that gives us a 
kick start to actually learning and 
applying the law.  

Even that, though, is an “open 
book” exercise that is more about 
learning how to � nd answers than 
infusing us with legal knowledge.

Certainly, though, a lawyer 
who’s been practicing law for 15 or 
20 years ought to have a solid com-
mand of “the law” by then? 

Not so. In fact, lawyers regular-
ly focus on and develop practices 
involving a very narrow slice of the 
law, developing a very narrow area 
of expertise.  

As time passes, whatever bits 
and pieces that we might have 
picked up about other areas of the 
law while becoming a lawyer be-
comes more and more faded and 
dated.

Is that quite enough of a whin-
ing and snivelling explanation for 
why I don’t know everything about 
the law?

Regular readers of my column 
know that I am a big fan of the auto-
matic roadside penalties for im-
paired driving that the British Col-
umbia government put in place as 

of Sept. 20, 2010. 
Yes, the admin-

istrative (not crim-
inal charge related) 
penalties run rough-
shod over the kind of 
due process that the 
criminal justice sys-
tem affords, but in 
my view the public 
safety concern out-

weighs the due process concern in 
that instance.

I have never driven through an 
Impaired Driving CounterAttack 
roadblock.  

I had envisioned a very ef� cient 
process of every driver rolling down 
the window, blowing into a screen-
ing device, and being sent on their 
way unless the device showed an il-
legal alcohol content.

Not so, as I’ve come to learn.
According to the B.C. Ministry 

of Justice website, a breath sample 
is requested: “If an of� cer has rea-
sonable suspicion to believe a driv-
er may be under the in� uence of al-
cohol…”.

I looked up the actual word-
ing, in section 215(2) of the Mo-
tor Vehicle Act. I found it quite in-
teresting.  

In fact, a police of� cer serves a 
notice of driving prohibition: “…
if the peace of� cer has reasonable 
and probable grounds to believe that 
a driver’s ability to drive a motor 
vehicle is affected by alcohol.”

According to the legislation, it is 
then up to the driver to request the 
blood alcohol screening to prove 
that the blood alcohol level is within 
acceptable limits, which terminates 
the prohibition.

Really?
There has to be some observable 

sign of alcohol impairment or other 
evidence leading the police of� cer 
to believe that the ability to drive a 
motor vehicle is affected by alcohol 
in order for the screening device to 
even come into play?

Yes, those are rhetorical ques-
tions dripping with as much sar-

casm as my typed words are ca-
pable of expressing.

Our world is full of highly func-
tional alcoholics who would show 
absolutely no observable signs of 
impairment as they might pull up in 
a stop and go roadblock, but whose 
ability to drive a motor vehicle is 
very much impaired.

The “reasonable and probable 
grounds” requirement is intended, 
I expect, to survive a Charter attack 
on the legislation.

The Canadian Charter of Rights 
and Freedoms, section 8, includes 
the following right: “Everyone has 
the right to be secure against un-
reasonable search or seizure.”

Yes, courts might reasonably in-
terpret having to blow into a screen-
ing device to be an “unreasonable 
search” absent observable signs of 
impairment.  

If so, this would be one of those 
rare circumstances where I would 
want our law makers to invoke sec-
tion 33(1) of the Charter, the “not-
withstanding clause,” which ex-
pressly allows Canadian govern-
ments to expressly declare a law 
to operate notwithstanding certain 
Charter protections.

When we hear RCMP statis-
tics that one in 100 people (was it 
one in 10 in one Okanagan com-
munity?) through roadblocks were 
issued administrative prohibitions, I 
guess that does not reassure us that 
the other 99 actually blew into the 
screening device and were cleared.

It just means that the other 99 
were able to make it through with-
out showing signs of impairment.

I hope that, somehow, I am read-
ing the law wrong. If not, I call out 
to our law makers to � x this which, 
in my view, is a glaring problem.

This column is intended to pro-
vide general information about in-
jury claims. It is not a substitute for 
retaining a lawyer to provide legal 
advice speci� cally pertaining to 
your case. Paul Hergott is a lawyer  
at Hergott Law in West Kelowna. 

paul@hlaw.ca

▼ IMPAIRED DRIVING LAWS

Cops may not be in driver’s seat to 
act on probable grounds suspicion 

ACHIEVING
JUSTICE

Paul
Hergott

The next monthly general meet-
ing for the Kelowna General Hospi-
tal Auxiliary will be Monday, Jan. 
20, in the CAC Building theatre, lo-

cated next to the Rose Avenue Park-
ade. The meeting will start at 7 p.m.

The purpose of the auxiliary is to 
raise money to purchase new equip-

ment for KGH through fundraising 
events and their three venues in the 
hospital lobby. New members, both 
men and women, are welcome. 

Upcoming meeting for KGH auxiliary 


