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In 2 judgment released
MNov. 17, 2015, an Ontario
Superior Court Judge
lambasted the way 2
prominent class action
law firm gets paid.

The judgment provides
an important lesson.

| have written in
support of class action
lawsuits and | maintain
my support. The problem
in this case wasn't the
class action itself, it was
the prosecuting lawyers
arrangement for getting
paid.

The claim had to
do with premature
deterioration of the
rubber grips on some
Sony Playstation 4 video
game controllers. When
returned for repair or
replacement, customers
were improperly charged
a shipping fee.

This kind of case Is
perfectly surted to a class
action proceeding. It
wiolld make no sense
at all far any, single,
victim of the improper
charge to bring a lawsuit
against Sony seeking
reimbursement.

Put all the victims
together, though, and the
combined claim might
be large enough that a
lawsuit makes sense and
a huge company can be
held accountable to help
prevent future injustice.

Class action lawsuits
can be incredibly lucrative
for the lawyers who
pursue them.

In this case, the
prosecuting law firm,
Merchant Law Group
\MLG), had estimated that
anywhere from several
thousand to several
hundred thousand people
nad been wrongfully
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charged.

At the agreed
reimbursement amount
of $20 per victim, legal
fees on a contingency
basis could be millions of
dollars.

Ironically, because of
the court’s chastiserment
of MLG' legal fees
arrangement, and
perhaps comically, MLG'S
estimate was off.

Only about 400
customers had sent their
controllers back and
been improperly charged
by Sony. The resulting
settlement was $8,000.

It was suggested by
Sony's lawyers . __that
this could be the smallest
Canadian class action
settlement on record.”

In short, it was not a
lucrative endeavour for
MLG.

Class action
settlements, however
srall, have to be
approved by the court,
which brought this
one before Mr. Justice
Belobaba. The court was
also required to determine
MLGS entitlement to
legal fees, which is what
led to MLG legal fee
arrangement being
examined and lambasted.

WMLG's arrangement
with its clients was
described by the court
as follows: “Don't worry
about our legal fees, we’ll
get the defendant to
pay them as part of the
settlement agreement.”

This
arrangement had
MLG negotiating
two things with
the defence— one
was compensation
for their chents;
the other was
their legal fees.

The glaring conflict of
interest between lawyer
and client was identified
oy Mr. Justice Belobaba as
follows: *.. legal counsel
is not only motivated to
negotiate a settlement in
almost any amount, his
ar her very involvement
in the negotiation with
the defendant creates 3
glaring conflict of interest
because every dollar
that can be deducted
from the class members
settlement amount
is a dollar that can
potentially be added to
class counsels legal fees
amount.”

Mir. Justice
Belobaba chastised
the arrangement in
the clearest of terms:
It must be obvious
to anyone who gives
this even a moment's
thought, that this type
of settlement-driven
legal fees arrangement
in class action litigation
15 fundamentally
and profoundly
unacceptable.”

He expresses his
shock as follows: "
must confess that [ was
somewhat shocked to
hear this. An experienced
class action firm was
telling me in open court,
and with a straight
face, that 'many’ of its
class action legal fee
arrangements were like
the one that was before
me..."

acing trust in your legal help

it might well be that
the lawyers at MLG are
ultra conscious about the
glaring conflict of interest
between thermselves and
their clients, and carefully
negotiate their own legal
fees in such a way that
results in fair results to
their clients.

As much as we try to
avoid them, conflicts of
interest between lawyers
and clients are ever
present, regardless of the
fee arrangement,

Lawyers billing by the
hour face the conflict of
interest that the more
hours they spend, the
meore money they make,
each dollar coming out of
their client’s pocket.

Lawyers billing on
a contingency fee
arrangement face the
conflict of interest that
guick settlements at
inevitably low settlement
amounts are more
lucrative than spending
the time and money to
properly work up a case
to achieve full and fair
compensation.

This 1s not unique to
lavwyers. This applies
to all hourly rate
and percentage fee
service providers, from
automobile mechanics to
real estate agents.

The bottom line is that
we are all at the mercy
of the service provider, to
some extent, and great
care needs to be taken
to choose those who are
worthy of our trust.

Paul Hergott is a
personal injury lawyer
at Hergott Law in West
Kelowna.

paul@hlaw.ca

Global Climate March planned for Kelowna

Kelowna will join thousands
worldwide in the Global Climate
March this Sunday, 1 p.m., starting

from Kerry Park.

The march takes place on the
eve of a summit of world leaders
discussing a unified global response
to dimate change. "lit's snowballing

into a massive mobilization of
(peaple) who want leaders to do
more to stop runaway climate
change,” said Dann Howard.
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Interactive learning tools
help students map the brain

For those who

Diagrams with arrows
and text descriptions
acted as a roadmap with
student absorption largely
reliant on memaorization.
In the age of the Internet
and Instagram, its a
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UBC Okanagan assoclate professor Bruce

Mathieson has created an interactive technology
tool to help his students map the brain.

: model that educators

many of them are getting
upwards of 95 per cent
on their tests.”

For their part,
Mathieson's students
say that the interactive
learning tools help with
their studies.

"The concept of
neurocanatomy was one
of the more challenging
aspects of my education,”
said Mathieson's student
Shane Simon.

"| found i1t to be gquite
an advantage to be able
to wirtually walk through
the material, step-by-step,
nucleus by nucleus, in my
oWwn way and in my own
time."

create a tool that allows
students to virtually
navigate the brain on
their laptops.

Mathieson completed
the tool last month,
which he refers to as 3
first step into a more
distributed model of
learning.

“It's like a little video
game, you can navigate
and 1solate the various
areas of the brain and it's
a way of putting pictures
to the parts of the brain
anatomy you are learning
about,” said Mathieson.

“Students are teliing
me that they are spending
a lot more time looking
at the matenal, and | find

may need to improve

says UBC Okanagan

"My students have
been telling me that
most of them are visual
learners, that they don't
necessarily retain all the
information they need

"Technology is a way
of life for most of today's
students, and visuals are a
huge part of that.”

With visuals in mind,
Mathieson has been
working on bringing
textbook learning to the
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