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Introduction 

[1] THE COURT:  The plaintiff brings an application that the notice of trial by jury 

of the defendant, Peter Valenti, be struck.  The action the plaintiff brings against 

Mr. Valenti has been ordered to be heard together with two other actions:  

Alagaratnam v. Yip, BCSC Action No. M1235476; and Alagaratnam v. Ullstrum, 

BCSC Action No. M136307. 

[2] All three actions relate to actions for personal injury and involve questions of 

both liability and quantum of damages.  The personal injury was sustained as a 

result of multiple motor vehicle accidents. 

[3] The latter two actions were only recently ordered to be heard together with 

the subject action by way of a consent order which was made at the trial 

management conference before Master Taylor on January 27, 2016.  It was at that 

time that notice was given orally by plaintiff's counsel that this application would be 

brought. 

[4] The trial is set for trial by jury for 20 days commencing next Monday, 

February 22, 2016.  For that reason I am of the view that it is necessary for me to 

give oral reasons today. 

[5] The application is brought pursuant to Rule 12-6(5) of the Supreme Court 

Rules as amended.  Pursuant to that rule among the grounds upon which a court 

may make the order sought by the plaintiff are: the issues in the case require 

prolonged examination of documents or a scientific investigation that cannot be 

made conveniently with a jury, Rule 12-6(5)(a)(i); and the issues in the case are of 

an intricate or complex character, Rule 12-6(5)(a)(ii). 

[6] The procedural history of these actions is somewhat complex and is set out in 

the notice of application.  There are four motor vehicle accidents which will be 

referenced at trial, including the original subject accident relating to a 2005 motor 

vehicle accident which is described in the materials as a serious collision in which 

approximately $7,000 in damage to the vehicle was sustained.  The plaintiff alleges 
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that he sustained injuries to his head, neck, back, chest and shoulder as a result of 

that accident. 

[7] The trial will also involve consideration of a second accident in 2007, which 

the plaintiff admits he was solely at fault for and is therefore not one of the actions 

which has been ordered to be heard together.  There is a third accident on 

August 26, 2007, which proceeded as Alagaratnam v. Yip, in which liability is hotly 

contested, and a fourth accident on January 27, 2013, in which the plaintiff alleges 

he suffered an aggravation of his injuries. 

[8] As I have noted the 2005 subject action always had a jury notice attached to 

it.  That action was adjourned for a number of reasons.  I am told on this application 

that the parties always understood that all three actions would be heard together, but 

it appears there was no common understanding on the mode of trial. 

[9] At the trial management conference, when the parties agreed and had the 

master order that all three actions would be heard together, plaintiff's counsel gave 

notice that they would be bringing this application for the jury to be struck.  At the 

trial management conference an additional five days was added to the time 

estimate.  I did raise with counsel in submissions that five days may not be sufficient, 

given the complexity of the issues, and counsel appeared to agree. 

Procedural Fairness and Timeliness of the Application 

[10] The first issue that I must address is the issue of the timing of the application.  

Counsel for the defendants argue that the application should have been brought 

much sooner, that the medical issues are not unduly complex and that one of the 

main issues is credibility of the plaintiff. 

[11] It seems to me on a review of what has occurred here that there is some 

practice sloppiness, if I can put it that way, which inures to both parties since I have 

before me three actions, one of which has a jury notice and two of which do not.  

There was no formal order to have all three matters heard together until January 27, 
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2016, even though apparently there was an understanding of that for quite some 

time. 

[12] I agree with plaintiff's counsel that the matter of timing should not be 

dispositive of this application.  The need to bring it did not crystallize until 

January 27, 2016 when the consent order was filed.  All counsel are responsible for 

that.  Accordingly I am of the view that the issue should be decided on its merits. 

Substantive Consideration of Rule 12-6(5) 

[13] Turning now to the issue of merits.  The plaintiff's primary argument relates to 

the fact that there are multiple accidents with complex legal issues surrounding the 

divisibility and indivisibility of injuries, sequential torts and an intervening accident in 

which the plaintiff was totally at fault. 

Issues of an Intricate and Complex Character 

[14] The plaintiff says that if this case was about quantum of damages only and 

even though there are 26 expert reports, that might not in itself be enough to 

challenge the jury notice under Rule 12-6(5). 

[15] The defence argues that there is nothing particularly complex about the case, 

the injuries are not complex, that this is a credibility case and that counsel have 

always agreed that the three cases will be heard together. 

[16] As noted by Fitch J., as he then was, in Rados v. Pannu, 2015 BCSC 453, 

the right to trial by jury is a substantive right of great importance.  Commencing at 

para. 27 in that case, Mr. Justice Fitch described the governing principles as follows: 

[27] The right to trial by jury is a substantive right of great importance.  A 
party ought not to be deprived of this right without cogent reasons:  R. v. 
Colonial Homes, [1956] S.C.R. 528. 

[28] Moreover, while the inquiry is case-specific, the trend in the 
jurisprudence has generally been towards acceptance of the capacity of a 
jury to absorb and understand conflicting medical evidence in personal injury 
cases.  In Salehi v. Chu, 2014 BCSC 2275, at para. 37, the following 
observations were made: 
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As a number of courts have said both in a criminal and civil 
jury context, today’s juries are far more sophisticated and 
better educated than in the past.  They are intelligent, 
conscientious, and bring wide ranging experience from all 
walks of life.  The jury’s collective ability to understand things, 
to evaluate motives, to analyze probabilities, to determine 
what is in harmony with human experience, and to reason 
from evidence to fact and from fact to rational inference must 
be, with rare exception, at least equal to that of any single 
individual [citations omitted]. 

[17] To similar effect are the remarks of Hinkson J., as he then was, in Dorus v. 

Teck Corporation, 2008 BCSC 1112, at paras. 19 - 20: 

[19] A more modern view of the ability of a jury to hear a civil case was 
expressed by Macaulay J. in Collette v. Cartier Partners Securities Inc., 2005 
BCSC 501 [Collette].  In that case, Macaulay J. considered the ability of a jury 
to hear specific issues that were framed as common questions in 
proceedings that had been certified pursuant to the Class Proceedings Act, 
[R.]S.B.C. 1996, c. 50.  Although setting aside the Notice, he expressed at 
para. 29: 

 Rule 39(27) permits a discretionary order that the trial be heard by the 
court without a jury either where the issues require prolonged 
examination of documents or accounts or a scientific or local 
investigation which cannot be made conveniently with a jury, or where 
the issues are of an intricate or complex character.  There is no 
question of scientific investigation but the defendant contended that 
there will be a prolonged examination of documents which a jury 
cannot conveniently do.  A jury has the capacity to absorb and 
understand the documents in this case, particularly those prepared for 
review by clients of the defendant.  A jury also has the capacity to 
absorb and understand the proposed evidence respecting industry 
practices and dealings.  I do not underestimate the capacity of the 
modern jury and do not accede to this argument. 

[20] Like Macaulay J., I do not underestimate the capacity of a jury, 
properly instructed, to absorb and understand even 20 days of evidence, and 
I am not persuaded that the length of the trial which I consider necessary in 
this case, justifies setting aside the Notice. 

[18] These paragraphs set out the context in which my decision should be and has 

been made. 

[19] I have determined on a consideration of the circumstances before me that I 

should accede to the plaintiff's application.  I agree with plaintiff's counsel that if the 

question was on complexity of injuries and medical or scientific evidence alone, then 
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the circumstances might not be sufficient to deprive the defendant in the subject 

action of trial by jury.  The injuries, which include the shoulder injuries and a 

diagnosis of thoracic outlet syndrome to the shoulder, could likely be dealt with by a 

jury.  Instead I am persuaded to exercise my discretion to strike based on the 

complexity surrounding the issues of liability. 

[20] In that regard I have considered the words of Madam Justice Loo in Pajger v. 

Williams, 2003 BCSC 1542, commencing at para. 5: 

[5] If that were the only issue that was to be resolved by a jury, I would 
agree that, although the issues require a scientific investigation, they could be 
dealt with by a jury.  What makes this case more complicated, is that these 
three accidents aggravated a soft tissue injury that the plaintiff had sustained 
in two prior motor vehicle accidents, one in July of 1994 and the other in 
December of 1994.  Fortunately, both counsel before me dealing with the 
three later accidents were counsel for the action involving the two earlier 
accidents, which I have been told was settled for a sum in excess of 
$250,000. 

… 

[8] Based on this brief summary, the issues to be determined at trial not 
only involve liability in the second accident, meaning the second of the last 
three accidents, but whether the plaintiff was contributorily negligent, the 
state of his medical and psychological condition immediately before each of 
the last three accidents, his financial circumstances immediately before each 
of the last three accidents, and his current medical, psychological and 
financial status.  The plaintiff is a plumber in a family-run business.  Unlike a 
regularly employed person, his earnings fluctuate, and this makes the issue 
of financial loss all the more difficult. 

[9] The cause of the plaintiff's present medical and psychological 
condition requires resolution of a number of issues, including what injuries he 
sustained in the first accident, that is the first of the last three accidents, to 
what extent the first accident aggravated the injuries he sustained in the 1994 
accidents, what injuries he suffered in the second of the last three accidents, 
whether that accident aggravated the injuries he suffered in the first accident, 
or the 1994 accident, what injuries he suffered in the third of the last three 
accidents, and whether that last accident aggravated the earlier accidents. 

[10] Next, the trier of fact would have to determine the proper 
apportionment of damages payable by the various defendants in respect of 
each of the accidents.  Moreover, the jury will need to understand and apply 
the thin skull rule, the crumbling skull rule, and I accept that a jury would 
suffer a real disadvantage compared to a judge who has more time to 
analyse the evidence at the end of the trial than would a jury.  I simply say 
that this case is unlike many of the cases Mr. Burgess referred to where the 
judge has refused to strike a jury notice. 
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[11] For these combined reasons, that is, the issues being of an intricate 
and complex character, and the nature of the scientific investigation, I find 
that the plaintiff has met the burden, and I order the notice of trial by jury 
struck. 

Law in Relation to Multiple Accidents 

[21] I have further considered, as argued by the plaintiff, that the law in relation to 

the effect of multiple accidents, liability apportionment and at-fault accidents is rather 

unsettled. 

[22] In Bilanik v. Ferman, 2014 BCSC 732, the plaintiff claimed damages for 

injuries sustained in two motor vehicle accidents.  The first occurred on May 16, 

2008, where the plaintiff was a passenger in a stationary vehicle struck by the 

defendant and liability for that accident was admitted.  Liability for the second 

accident was disputed.  The court found the defendant 80 percent to blame and the 

plaintiff 20 percent to blame. 

[23] The court approached the damages analysis at paras. 173 - 177 and 

apportioned 15 percent to Mr. Ferman, 70 percent to Mr. Jones and 15 percent to 

the plaintiff: 

[173] I emphasized the line, “absent contributory negligence” in para. 32 [of 
Bradley v. Groves, 2010 BCCA 361] to clarify that I understand the court to 
be saying, if a plaintiff is contributorily negligent, she loses the right to a joint 
and several judgment; that is, the judgment is issued severally and she may 
only recover the respective damages that each tortfeasor is at fault for.  The 
distinction between “causation” and “fault” is critical.  This distinction was 
articulated in Karran v. Anderson, 2009 BCSC 1105: 

[106] The Negligence Act, R.S.B.C. 1996, c. 333, s. 1(1), 
requires that apportionment of liability must be made on the 
basis of “the degree to which each person was at fault”.  As 
stated in Cempel v. Harrison Hot Springs, 6 W.W.R. 233, 43 
B.C.L.R. (3d) 219 at para. 19 (C.A.), the assessment to be 
made is of degrees of fault, not degrees of causation, with 
“fault” meaning blameworthiness.  Courts must gauge the 
amount by which each proximate and effective causative 
agent fell short of the standard of care that was required of 
that person in all of the circumstances. 

[107] In assessing the respective fault and blameworthiness 
of the parties as contemplated in Cempel, courts are to 
evaluate the extent or degree to which each party departed 



Alagaratnam v. Valenti Page 8 

from the standard of care each party owed under the 
circumstances:  Alberta Wheat Pool v. Northwest Pile Driving 
Ltd., 2000 BCCA 505 at para. 46.  Finch J.A. (as he then was) 
described the range of blameworthiness, as follows: 

Fault may vary from extremely careless 
conduct, by which the party shows a reckless 
indifference or disregard for the safety of 
person or property, whether his own or others, 
down to a momentary or minor lapse of care in 
conduct which, nevertheless, carries with it the 
risk of foreseeable harm. 

[174] Bradley should not be interpreted as standing for the proposition that 
because a plaintiff was contributorily negligent, the injuries are divisible and 
subject to apportion based on causation. 

[175] In this case, the injuries are indivisible and the global assessment of 
damages at $60,000 stands.  Long v. Thiessen has no application here.  
Hence, the necessary inquiry is to determine the degree of fault of each of, 
Mr. Ferman, Mr. Jones and the plaintiff in respect of her indivisible injury 
based on the extent to which each party departed from the standard of care 
owed in the circumstances.  The defendants are not jointly liable for the 
global assessment of damages. 

[176] The first accident was undoubtedly less severe than the second 
accident.  Mr. Ferman showed a minor lapse of care in conduct.  The plaintiff 
appeared on the road to recovery prior to the August 11, 2008 accident.  
Mr. Jones showed a more major lapse of care in his conduct, showing a 
disregard for the safety of others.  The plaintiff’s symptoms from the May 
accident not only returned but worsened as a result of it.  The major residual 
complaint that the plaintiff has today - headaches - arose from the August 
2008 accident.  The plaintiff, found to be 20% liable for causing the second 
accident, is in my view, less blameworthy in terms of her departure from the 
standard of care owed in the circumstances.  Her lapse of care in conduct 
was minor, comparatively. 

[177] If fault is to be determined in percentages than I would apportion the 
respective degrees of fault for the indivisible injury as follows:  

Mr. Ferman:  15% 

Mr. Jones et al:  70% 

Ms. Bilanik:  15% 

[24] A different approach was taken in Demidas v. Poinen, 2012 BCSC 416, 

where the plaintiff claimed damages for injuries suffered in four accidents in which 

liability was admitted.  He had also been in a fifth accident for which he was at fault.  

The fifth accident was not a subject of the trial, much like the at-fault accident of 

Mr. Alagaratnam in the second accident before me. 
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[25] In considering the contribution problem Madam Justice Humphries said in 

paras. 50 - 57: 

[50] Counsel for the plaintiff approached the fifth “at-fault” accident as a 
question of contributory negligence which would reduce the non-pecuniary 
award to some extent.  When questioned about this by the court, he could 
provide no cases to support such an approach.  Counsel for the defendant 
said this was not a matter of contributory negligence but did not have an 
alternative approach. 

[51] The effect of the at-fault accident on the overall damage award is not 
a matter of contributory negligence, although the effect on the overall result 
may be similar.  It is a matter of ensuring that the defendants are responsible 
only for the loss and damage they caused to the plaintiff. 

[52] None of the cases cited to me by the plaintiff deal with sequential 
accidents, and none have at-fault accidents in the midst of accidents for 
which the plaintiff can claim damages.  In MacGillivary, supra, the provincial 
court judge applied Long v. Thiessen, (1968) 65 W.W.R. 577 and assessed 
damages separately for each of three accidents.  Where the effects of the 
injuries are not divisible, as here, that approach is not appropriate as between 
tortfeasors (Bradley v. Groves, 2010 BCCA 1507).  On the other hand, the 
defendants are not responsible for the injuries Mr. Demidas caused to 
himself, so the effects of that accident have to be accounted for. 

[53] Mr. Demidas says all his symptoms from the June 2009 accident 
resolved quickly and he was back to where he was before the accident.  In 
support of his position that the at-fault accident had little long-term effect on 
him, Mr. Demidas points to Dr. Sharp’s statement that it seems the third 
accident “set [him] on the road to chronicity”.  However Dr. Sharp says that 
statement is speculative. 

[54] I do not accept Mr. Demidas' evidence that the June 2009 accident 
did not exacerbate his symptoms to any significant degree.  This accident 
was no less serious than the others and in fact resulted in more vehicle 
damage.  As well, it seems to have caused Mr. Demidas considerable trouble 
with his knee.  It is very unlikely the exacerbation of soft tissue symptoms 
would all subside quickly after this accident, whereas the symptoms from the 
other four accidents would continue to the present time.  Dr. Sharp said the 
succession of all five accidents “served as the instrumental cause for his 
chronic neck pain, upper back pain and chronic cervicogenic headaches.” 

[55] The effect of the accidents is cumulative, each one exacerbating the 
symptoms that remained from the previous one to a collective whole.  
Therefore it is not appropriate to simply take one figure and multiply it by four 
as the defendant suggests. 

[56] While this is not a situation where damage is divisible and capable of 
individual apportionment, nevertheless the loss and damage caused by the 
accident for which Mr. Demidas is at fault must be considered and removed 
from the overall award so that the defendants are not held responsible for 
that amount. 



Alagaratnam v. Valenti Page 10 

[57] This is an imperfect exercise, dealing with intangibles and 
hypotheticals.  Although each accident was fairly minor, the recurrence of 
accidents contributed to Mr. Demidas' ongoing symptoms.  However, those 
symptoms are not as severe as those in the cases cited to me by the plaintiff.  
Considering the authorities presented to me, the injuries sustained in the four 
accidents, and adjusting the amount for the effects of the at-fault accident, I 
set non-pecuniary damages at $45,000. 

[26] Ultimately she determined that it was an imperfect exercise and set 

non-pecuniary damages at $45,000. 

[27] In a recent case, Derksen v. Nicholson, 2015 BCSC 1268, this court explored 

the contrast in these two approaches.  In Derksen the plaintiff brought a claim for 

damages arising out of two motor vehicle accidents.  The first occurred on 

October 11, 2010, while the second happened on May 28, 2013.  In both of these 

accidents the plaintiff was a driver whose vehicle was struck from behind, the first 

time with light to moderate force, the second time with very little force. 

[28] The plaintiff was involved in a third accident on July 9, 2013.  This time it was 

a more serious accident and also the plaintiff's fault.  The court reasoned as follows 

at paras. 44 - 47: 

[44] Neither side suggests that a contributory negligence analysis should 
be applied in accordance with the Negligence Act, RSBC 1996, c 333.  That 
approach was followed in Bilanik v Ferman, 2014 BCSC 732, where the court 
considered a claim arising out of two accidents where the injury was 
indivisible.  Mr. Justice Harvey found that while the defendant in the first 
accident was 100% at fault, the plaintiff was 20% at fault for the second 
accident based on relative blameworthiness.  The second accident was, 
however, the major contributor to the plaintiff’s principal residual complaint. 

[45] In the circumstances, Harvey J. apportioned liability 15% to the first 
defendant, 70% to the second defendant, and 15% to the plaintiff, 
commenting that the first defendant’s lapse was relatively minor. 

[46] But applying a strict Negligence Act analysis in the circumstances 
before me would require a substantial apportionment against the plaintiff in 
this case, given the relatively equal degrees of fault in the three accidents, 
notwithstanding the minimal relationship between the Mr. Derksen’s 
negligence and his injuries.  It would have the effect, contrary to section 1(3) 
of the Act, of making Mr. Derksen liable for loss to which his fault had not 
contributed.  This is because fault on his part did not contribute in any way to 
the considerable damage and loss he suffered prior to the date of the third 
accident, and only minimally to loss and damage suffered thereafter. 
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[47] A different approach was taken in Demidas v Poinen, 2012 BCSC 
416, where the plaintiff claimed as damages for injuries suffered in four 
accidents in which liability was admitted.  He had also been in a fifth accident 
for which he was at fault.  Like our case, that fifth accident was not a subject 
of the trial, and had caused aggravation of the plaintiff’s injuries. 

[29] The principal distinguishing feature between Demidas and Bilanik is that in 

Bilanik the plaintiff claimed against two sets of defendants involved in two accidents, 

for one of which the plaintiff was partly at fault, whereas in Demidas, like in this case, 

the accident for which the plaintiff was at fault was not part of the litigation as the 

plaintiff cannot claim against himself.  In this latter situation counsel agree the 

Negligence Act has no application. 

[30] Analytically it is difficult to justify a difference in result between a situation 

where one of several contributing accidents was only partially the plaintiff's fault and 

forms part of the litigation and a situation where one of the contributing accidents 

was entirely the plaintiff's fault and therefore forms no part of the litigation.  However, 

whether that necessarily follows given the reasoning in Bradley is a question I do not 

need to resolve in this case. 

[31] In Derksen the court found the first accident to be the major cause of injury 

and the second and third accident to have caused minor aggravation of that injury.  

The non-pecuniary damage was reduced from $70,000 to $68,000 to account for the 

at-fault third accident. 

[32] The complication surrounding the assessment of damages in such cases, 

even among judges, as noted by these cases and the conflict of the authorities is a 

persuasive argument by the plaintiff for allowing this case to be heard by a judge 

alone. 

[33] I have determined that the case before me is distinguishable from the case 

that defence took me to of Salehi v. Chu, 2014 BCSC 2275.  There it was noted by 

Master MacNaughton that liability is unlikely to be an issue so the jury is unlikely to 

have to deal with issues of apportionment at para. 34: 
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[34] The pleadings in all three actions are not complex.  They are the 
usual pro forma pleadings often seen in personal injury actions.  The parties 
have not served an extensive number of expert reports.  The evidence does 
not disclose a significant number of witnesses which the parties intend to call 
at trial.  The trial is scheduled for 14 days which suggests that the jury will be 
able to understand the evidence as it is given and to be able to retain it to the 
end of the trial where it can be considered in reaching a conclusion.  Liability 
is unlikely to be an issue so the jury is unlikely to have to deal with issues of 
apportionment.  There will be a significant causation issue but juries in 
personal injury cases often have to deal with causation issues.  At this stage, 
there is no evidence of any conflicting opinions of any doctors which would 
require a detailed and scientific understanding of complex medical evidence 
and the pleadings have not been amended to allege that the plaintiff’s 
symptoms of Parkinson’s were caused or exacerbated by the accidents. 

[34] Accordingly as a result I am persuaded that the legal issue here is sufficiently 

intricate or complex, combined to a lesser extent with the scientific and medical 

evidence, to justify the withdrawal of this matter from a jury. 

Conclusion 

[35] As a final and practical concern I have expressed the view to counsel that 

even 20 days may not be sufficient for trial by jury.  In the result I have determined 

that I should exercise my discretion in favour of the plaintiff and the jury notice will be 

struck. 

[36] In the circumstances in light of the late application and the plaintiff's 

concession, each party will bear their own costs. 

                       “J. A. Power, J.”                        
The Honourable Madam Justice J. A. Power 


